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PART 5333—PROTESTS, DISPUTES, AND APPEALS
SUBPART 5333.3-PROTESTS

5333.102 General.

Air Force personnel should seek to resalilgorotests at théowest possible levalegardless of théevel at which the
protest is initially lodged. When notified of a protest, the contractiagtivity shall immediately contact the protester to
make sure the basis of the protest is fully understood, thoroughly consider its aneltitde appropriate action. Through-
out the protest, franandopen discussions with the protesdeeencouraged. A candid explanation of the reasonsur
contracting decisionandactions carfrequently satisfithe protester's concerasd result inwithdrawal of the protest. A
decision to deny a protest shall be made at a level no lower than that at which the protest was lodged.

5333.103-90 Protests to the agency.

(a) Air Force personnedhall usethe procedures iIRAR Subpart 33.1and shallconsider, where appropriate, the rules
and priordecisions of the Comptroller General when decidiggncy level protest@cluding those on nonappropriated
funds procurements.

(b) TheMAJCOM may,with the concurrence of the cognizataff judge advocate, deny protests lodged aetmw the
MAJCOM level. This authoritymay be redelegated to field activitieslowever, forproteststhat involve policyimplica-
tions notfully covered byregulation or thahave significant congressional interest, M&JCOM shall request guidance
from SAF/AQCX. Protests may be sustained at any levélereview processyith the concurrence of the cognizatff
judge advocate.

(c) The decision authority shall respond to the protester in writing, answagimpletelyall protest allegations. For
protests beforaward, the contractingctivity shall not award a contract until tdecision is sent tthe protester. For pro-
tests submitted above the MAJCOM level, SAF/AQCX will notify the contracting officer when a decision is issued.

(d) When protests artvdged abovehe MAJCOM level, SAF/AQCX will normally request a protest file from the
MAJCOM, prepared in accordance wiFAR 33.104(a)(3), modified appropriately. SAF/AQCX, in consultation with
SAF/GCQ, shall prepare an Air Force decision on the protest.

5333.104-90 Protests to GAO.
(2) General procedures.
(1) Notice of GAO protests.

SAF/AQCX will notify the appropriate fieldctivity and MAJCOM when a protestasbeen lodged with GAO. The
contracting officer shall:

() Immediately notify the local staff judge advocate and begin preparing the agency report;

(i) Give notice as required in FAR 33.104 (a)(2) and include a copy of any interested party response received in t
agency report. Provide@py ofthe protest to the interested parties withrtbce unlesshe protester statébat it
contains confidential information;

(iii) Immediately contact SAF/AQCX ithe contractingfficer or cognizant staff judge advocabelievesthat the
Air Force should request summary dismissal of a protest. GAO will summarily dismiss a thattest itsface is
clearly without legamerit, is untimely, fails to state the detailed groufatsprotest, or involves matter that GAO
does not consider. In such cases, GAO will not reqo@esubmission of aagencyreport. If GAOlearns of thébasis
of dismissal from information provided by tiAé Force aftethe protest is filedGAO will dismissthe protest athat
time. The contracting officer or staff judge advocate ghalhprovide or prepare documents requested by SAF/AQCX
or SAF/GCQ to suppothe requestSAF/AQCX or SAF/GCQ maguthorize the fielactivity to delaypreparation of
the agency report pending a ruling by GAO; and
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(iv) Direct all statusrequests or questions on protests pending at GARAKAQCX. Contractingofficers shall
not contact the GAO directly unless directed to do so by SAF/AQCX or SAF/GCQ.

(2) Agency reports.
() Transmittal of agency reports

(A) The contractingactivity shall transmit theagency reporusing Express Mail or overniglielivery sothat
SAF/AQCX will receive it not later than 15 calendtaysafter the contractingctivity is notified ofthe protest. Ex-
cept for AFMC, the MAJCOMshall submit its recommendatioasd comments, including those of thAJCOM
staff judge advocate, shattheyarereceived by SAF/AQCXot laterthanfive calendardaysafter the contracting
activity submitghe agency report. If GAO uséke express option procedur8AF/AQCX must receivéhe agency
report withinsevencalendardays fromthe date the express optioninsoked and, except for AFMC, musceive
MAJCOM comments and recommendations within tatendar days thereafter.

(B) The contractingfficer shall forward theagencyreport, including alcopies, to SAF/AQCX with a letter of
transmittal signed by the chief or deputy chief of the contracting activity, or AFMC’s designated official, which shall:

() Identify the protester and the GAO assigned protest number in the subject;

(1)  Briefly describethe requirement angive the status of contract award. If award heen made, state if
performance has commenced, shipment or delivery has been made, or a stop work order has been issued;

(1 Identify the name antelephone number of the point of contact in both the contracffitg and the le-
gal office; and

(IvV) State actions taken to resolve the protest and any further action contemplated.
(i) Format of agency reports

(A) The contracting officer shall prepare the agency report as a stand-alone report that can be submitted “as is” to
the GAO. Thecopies ofthe agency report fothe protesteandeach interested party shall also be stand-alone re-
ports, ready to be submitted by SAF/AQCX or SAF/GCQ “as is” to each party.

(B) Organize agency reports as follows:

() Include true, legible, and complete copies of the original documents to include interested party comments
in chronological order, earliest first, bound on ke margin,numberedtabbed,andindexed. Theopy for the
GAO shall be in loose-leaf, three-ring binders;

(I Number documents usinghole arabimumerals (with no letters, decimals, or fractioasy continuous
from one binder to the next, sieat thecomplete agency report will consist of one set@isecutively numbered
documents; and

(Il The table of contents should include the date and a brief description of each do@amdestiall indicate
which documents are being provided to the GAO, the protester, and each interested party.

(C) Include the memorandum of law, the contracting officer's statement of dactsheprotest at Tabs 1, 2, and
3, respectively. Referenadl other relevantiocuments in the memorandum of law or in the contraaiffiger’s
statement.

(iii) Copies of agency reports

(A) The contractingofficer shall provide to SAF/AQCX a complete copy thfe agency report fotransmittal to
the GAO and separat®pies for SAF/AQCX or SAF/GCQ@he protesterandeach interested party which responded
to the notice of protest (see 5333.104-90 (a)(4Abel eachcopy with the identityand address of the appropriate
party.

(B) Except as provided in (C) belothe contractingfficer shall include, in theopies to be provided the pro-
testerandinterested parties, a completepy ofeach document being provided to tBA0 and aredactedcopy of
documents which may be partially withheld. Include the complete copy and the redtgmtadder the same tab. |If

33-2



AIR FORCE FAR SUPPLEMENT

PART 5333—PROTESTS, DISPUTES, AND APPEALS

a protective order is not issued for the protest, SAF/AQCX or SAF/GCQ will rethexa@ocuments which are not to
be released from the copies of the agency reports for the protester and interested parties.

(C) Documents in thagency report being provided tioe GAO that areknown to be in thgossession of the
protester or an interested party (e.g., the solicitation) need not be repratadrduded in theagency report for
the protester or interested party. The table of confentbe agency reporshall indicate which documents are not
being provided because the party already has a copy.

(D) SAF/AQCX and SAF/GCQ addresses, telephone and FAX numbers are:

SAF/AQCXO See Foreword for mailing address
Telephone (703) 614-4877
FAX (703) 693-5589

Department of the Air Force
Office of the Assistant General Counsel for Acquisition (SAF/GCQ), Room 4D980
1740 Air Force Pentagon
Washington, DC 20330-1740

Telephone (703) 697-3900
FAX (703) 614-8846
(iv) Contracting officer’s statement of facts

(A) The contractingfficer's statement of factshall include ahronology of eventand adiscussion oéll issues
raised in the protest. Tholaronology of events will includihe dateand abrief description of significant events in
the procurement. The discussion of allegations shall addieissues raised ithe protest. Conclusions shall be
supported by appropriate references to the FAR and supporting documents (by tab number) in the agency report.

(B) The contractingfficer’s statements of facts should be writtertisat it containonly releasable information.
If there is any informatiothat must bevithheld from the protester or an interested party, it should be provided in a
supplemental statement. If deletions mri@imal, aredacted statement ftie appropriate partiesay be provided
instead. The contracting officer’'s statement of facts should include information such as the following:

() Type solicitation protested (i.e., IFB, RFP, etc.);

(I Solicitation number and date issued;

(11  Description of goods or services being acquired;

(IV)  Name of contracting office;

(V)  Description of decision protested,;

(VI) Date bids or proposals originally due;

(VIl) Date best and final offer (BAFO) requested,;

(V) Date BAFO received;

(IX) Date of award;

(X)  Successful contractor, if known;

(XI)  Amount of contract, as awarded and with options;

(XI)  Amount protester bid for basic contract and options;

(XIIl) Specific language in solicitation to which exception is taken;
(XIV) Abstract of relevant language from other documents referenced by protester or relied on by the Air Force

(XV) Verbal communications, if any, alleged by the protester or relied on b&ith€orce, emphasizing any
disputed verbal statements; and
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(XVI) Other significantfacts alleged byhe protester or relied on by tAé Force with aparticular emphasis
on disputed facts.

(v) Memorandum of Law

(A) The staff judge advocate shall provide a memorandum of law in opposition to the protest, to be included as an
advocacydocument in thegency report.The memorandum should be prepared in anticipation of its release to the
GAO and tointerested parties to the protegtny information that must bwithheld from the protester or an inter-
ested party, should be included in a supplemental memoranduhef@AO. If deletions amminimal, aredacted
memorandum for the appropriate parties may be provided instead. The memorandum of law shall:

() Include the pertinent facts;
(I Identify the legal issues raised by the protest;

(Il  State the legal rules enunciated by BAO and theCourts when resolving the same or simiksues
and anlyze how those rules apply to the facts and issues of the protest; and

(IV) Briefly state the desired result.

(B) The statement of facts in the memorandum of law should tell the GAO what the procuremeatiastaknd
how the protest relates in time to the actions oflihging activityand theofferors, as well as explaiime agency
position. The memorandum of law should; the mostpart, read like &GAO decisiorand contain th@ecessary
citations to protest decisions.

(C) Ifthere is a reasonable possibility that the GAO may sustain the protest, the staff judge athaticatepare
a legal opinion containing a candighjectiveassessment of the merits of the proteBhis opinionandany other
written advice or comments by the staff judge advocate to the contracting officer about the protest shall not be made a
part of theagency report bughall beforwarded withthe report t&SAF/AQCX. These documents wilbt be pro-
vided tothe GAO or released outside tfe Air Force withoutthe consent of thstaff judge advocate drigher
authority.

(3) Document requests.

(i) A protester may request, imriting, concurrent with the filing of the protespecific documents relevant to the
protest, including documents not normally required to be included in the agency report.

(i) Copies ofall documents requested by the protester must be furnished to the GAO. Rebsporisive docu-
ments should be integrated into the agency report. Irrelevant documents should be segregated, identified, and appended
to the copy of the agency report to be provided to the GAO and SAF/AQCX.

(i) The agency reporshall clearly indicate whether documents responsive to a document requestneligt so,
which documents are responsive to which part of the request.

(iv) The protestemay subsequently requestditional documents if the existence or relevance of documents first
becomesvident from theagencyreport, by filing a request with tt8BAO and the contractinggencywithin two cal-
endar days of the receipt of the agency report. SAF/AQCAGYGCQ must fildhe documents with th @ AO within
five calendardays,identifying any documents not furnished to the protester or interestedapartgtating theeasons
for not furnishing them. These documents must be giveanymnegrantedaccess tdhem by aprotective order.
Therefore, the contracting officer shall provide all requested additional documents to SAFRMEXhree calendar
days of receipt of the protester’s request.

(4) Release of information.
() General

(A) SAF/AQCX or SAF/GCQ submit agency reportdhie GAO, the protesteandinterested parties. Contract-
ing activities shall noprovide agency reports, or documents in agency reports, direthlg 8AO, the protester, or
interested parties, unless requested to do so by SAF/AQCX or SAF/GGQIracting activities shafirovide addi-
tional documents to SAF/AQCX or SAF/GCQ, upon request.
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(B) The authority of thé=reedom of Information Act (FOIAJoesnot apply whermpreparingagency reports for
transmittal to th&5AO andinterested partiesHowever,the exemptions iFOIA may be used as a basis to recom-
mend withholding or releasing documents or portions of documents. For documents in the agentateprtbe
non-releasable, in whole or part, under th€FOIA), the contractingfficer shall identify the specificparts of the
documentghatwould be exemptinderFOIA, the applicablé=OlA exemptionsand explairwhy those parts should
not be released.

(C) Within five calendadays of receipt athe agency report (othe Air Force’s response to a protester’'s request
for additional documents)he GAO mustnotify the Air Force whether any documents being withheld should be re-
leased to the protester or an interested party. IG#h® determineshatwithheld documents should be released, it
will furnish the documents to the protester or interested parégvsethe Air Force to do so. If advised by the
GAO to do so, SAF/AQCX or SAF/GCQ will release the documents or notify the GAO that it does not agree with the
GAO determination.

(i) Protective orders If the GAO issues a protective order, SAF/GCQ will represent the Air Force in the protest.
(i) Releasability determinations

(A) Entire documents should not be withheld from a protester or interested party unless all information within th
document should be withheld.

(B) Information readily available to all offerors should not be withheld.

(C) Information which the Government is not precluded by law from reledeiren though imay fallwithin
one of the FOIA exemptions) should not be withheld if it waattd to explain the award decision or Htverse ac-
tion taken with respect to the offeror’s proposal.

(D) Commercial or financial information submitted in confidencéht® Government must be withheld from any
protester or interested party, other than the one that submitted it.

(E) Government negotiation or evaluation informatinay be released tbe protester or an interested party, if
its release would ndtarm the Gvernment in future acquisitions. For example:

0] Final ratings, strengthsyeaknessesjsk evaluationsand finalcomposite scores will generalhot be
withheld from the company whose proposal is being evaluated as they tend to explain the Government’s decision

(I Individual evaluator ratingsscores, analyses, worksheets, identiges] interim ratinggenerally will
be withheld as they tend not to be relevant or the release would be harmful to the deliberative process;

(Il Those portions of the Proposal Analy§tgportthat relate to g@rotester’'s evaluation should generally be
provided to the protester; and

(IV)  See AFFARS Appendix AA-403 for guidance concerning information related to a source selection.
(iv) Document Release Memorandum

(A) Documentghatwill not be furnished irtheir entirety to the protester or to an interested party in response to
the protester’'s document request must be identdiedl thereason for nofurnishing the documents stated in a
memorandum.

(B) This memorandum shall be included in #gency report texplain the legahndfactual basis for not fur-
nishing to aprotester or interested party any document, or portion of a document, which is being furnished to th
GAO. The contracting officer prepares it with assistance from the staff judge advocate.

(b) Protests beforewsard.
(1) Authorization requests.

(A) Except for AFMC Major, Selectednd Other Programsequests to authorize contract awahall be signed
by a general officer/senior executive service civilian arptfavailable, by the installation commandedeputy and
forwarded tothe MAJCOM. If theMAJCOM concurswith the request, th®MIAJCOM staff officer responsible for
contracting shall forward it tSAF/AQCthroughSAF/AQCX. The request shall be accompanied byahency re-
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port unless the report hagen previouslgent to SAF/AQCX or SAF/AQCXas agreed to alternate arrangements.
For AFMC Major, Selectedand Other Programsequests will be forwarded to SAF/AQBroughSAF/AQCX in
accordance with AFMC procedures.

(B) All requests shall includéactsthat establish the urgergnd compelling circumstances which significantly
affectthe interests of the United States. The request will includertiposed written finding required in FAR
33.104 (b)and shall be prepared asstand-alone document containing the same information contained in the
authorization requestRequests will béransmitted in a manner &nsure theireceipt by SAF/AQCX at least ten
calendar days before the date contract award is required. The request will also include the following:

() A description of the goods or services requested and the type of contract contemplated;
(I A concise summary of the protest and the Air Force position;
(Il The required award date and the reasons award is required by that date;

(IvV) A statement of the impact on the Atorce if award is delaye80, 60, or 9@lays beyondhe required
award date specified;

(V) A description of alternative methods for obtaining the required supplies or services (e.g., options, organic
capabilities, purchase orders), including a detailed explanation of why such alternatives are not feasible;

(Vl)  An estimate of termination costs if the protest is sustagmetithecontract terminated 30, 60, or €8ys
after award; and

(VIl) The name andelephone number of any point of contact at SAF orW&AF who knowghe impact of
delay in contract award.

(C) After reviewing a request to authorize award, SAF/AQ&Y request a briefing dechnical andcontractual
aspects ofhe solicitation. The briefing shall peovided by representatives wbanfully supportandjustify the re-
quest. Ifthe contract isor Other Contractingsee 5302.101), upon completiontbé reviewsand inconsultation
with SAF/GCQ, SAF/AQC will notifthe MAJCOM whether theHCA mayauthorize award. If the contractfar a
Major, Selected, or ther Program(see 5302.101), requests dathorize award will be approved by SAF/AQ, as
HCA.

(2) Notice to GAO.

(A) For Other Contracting. After receiving SAF/AQC approval to awairthe HCA mayauthorize award, and if
so, shall transmit thenotice required iFAR 33.104 (b)(2) (butot the finding itself) to th&AO beforeaward is
made. Theompleted findingshall be returned to the contractiofficer forinclusion in the contract file. Forward
the notice, including the protester’'s name and B-number assigned to the protest to:

The Office of the General Counsel
U.S. General Accounting Office
441 G Street N.W.
Washington, DC 20548
Attn: Procurement Law Control Group

The contracting office shall provide a copy of the notice to SAF/AQCX.

(B) For Major, Slected, and OtherrBgrams. SAF/AQCX will prepare and transmit the notice of the finding in
FAR 33.104 (b)(2).

(c) Protests after ward.

(1) When the AirForce receives notice of a protest frime GAO within ten calendadaysafter the date of contract
award orfive calendardaysafter the debriefing date, whichever is later, the contradtfficer shall decide whether to
suspend performance, terminate the contract, or request authority to continue contract performance.

(2) Requests to continue contract performasteal be signed by a generdficer/senior executive service civilian. |If
one is not available, the installation commandedeputy maysign the request. The request shalfderarded to the
MAJCOM for reviewand presentation to the cognizadCA as defined in 5301.601-91 fapproval. The request shall
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include a proposed written findirglly justifying the needor continued performanceThe HCA, on a nondelegable ba-

sis, shalldecidewithin five calendardaysafter protest notification by SAF/AQCX whether to authorize continued per-
formance. When SAF/AQ ihe HCA, requests for authority to continue performance will be submitted to SAF/AQCX
within four calendadays of protest notificatioandwill be accompanied by theroposed agency report unl¢ks report

has been previously submitted to SAF/AQCX or SAF/AQ®@X agreed to alternate arrangements. If the contracting of-
ficer does not request continued performance authority, contract performanaeabalimmediately. If a request is ini-
tiated and thédCA doesnot authorize continued performance witfive calendardays of protest notificatiorthe con-
tracting officer shall suspend contract performance. If circumstances change after suspension of contract performan
the contractingfficer mayinitiate a request to continue performance. MAJCOM, as referredttosirparagraph, ex-
cludes AFMC if the request involves a Major, Selected, or Other Program.

(3) When authorizing continued contract performance HG& must first send a notice to tl@AO ofthe finding
(but not necessarily the finding itselffjyen sign and return the finding to the contracbffgcer. Forward the notice to
the GAO and a copy to SAF/AQCX.

(e) Hearings.

(1) SAF/GCQ will represent the Air Force on any protest involvilgaring. When appropriate, tleeal staff judge
advocate who prepared the memorandum of law will assist SAF/GCQ at the hearing.

(2) The contractingactivity, local staff judge advocatand responsible MAJCOMshall provide the requested wit-
nessesand othesupport required by SAF/GCQ. SAF/GCQ will subiit Force comments othe hearing to GAO.
The contracting officer shall produce additional information, as necessary, for SAF/GCQ to provide comments.

(g) Notice to GAO.

For Gther Contracting, thélCA shall advise SAF/AQCX in writing with any recommendation notctamply with a
GAO decision within 30 calendar days of the date of the decision.

5333.105-90 Protests to GSBCA.
(a) General

(N(i) The Office of the Assistant General Counget Acquisition (SAF/GCQ) will represettthe Air Force on all
protests filed with the GSBCA (Board). The contracting officer and the cognizant staff judge advocaiegllalldi-
rect support to SAF/GCQ all mattersbeforethe GSBCA. Cases befotbe GSBCA will be decided based upon evi-
dence presented ath@aring or aubmission on the record. Hearings will be held at the aingiplace ordered by the
Board and will be scheduled at the discretion of the Board, unless all parties elect to submit the matter on the record.

(i) Upon receipt of a protest tthe GSBCA, the contractingfficer shall immediately, by the mosixpeditious
means available, provide @py ofthe protest to the locataff judge advocate, SAF/AQCX, HQ USAF/SC, and
SAF/GCQ. Atthe same time, the contractinfficer shall notify SAF/GCQ by telephone d¢fie hame antelephone
number of the staff judge advocate that will assist the contracting officer with the protest.

(i) SAF/GCQ may be contacted as follows:
Telephone:

(703) 697-3900 or (703) 697-7693
DSN 227-3900 or 224-5205

FAX:
(703) 614-8846
DSN 224-8846
Mail Delivery:

SAF/GCQ
1740 Air Force Pentagon
Washington, DC 20330-1740
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The following should be prominently displayed in capital letters in the lower left corner:

PRIORITY: GSBCA PROTEST
ATTN: ASSISTANT GENERAL COUNSEL
ROOM 4D980/TEL (703) 697-3900

(2) The contractingfficer shall forward acopy ofthe written confirmatiomnd listing ofthose notified to SAF/GCQ
at the same time that it is provided to the Board.

(b) Protest file The contractingfficer shall obtain the assistance of ttaff judge advocate ipreparing the protest
file. No documents should be created for the file. Any affidavits or statements of witnesses deemed netessaatten
under protest shall be prepared in consultation with SAF/GCQ.

(1) Thefile shall be organized in accordance with @®8BCArules, afollows: protest file exhibits may @iginals
or true, legibleand complete copies; theghall be arranged in chronological order within eaabmission, earliest
documents first, bound on theft margin €xcept where size or shape makes such binding impracticable), numbered,
tabbed,andindexed; the numbering shall bensecutive, in whole arabrmmerals (no letters, decimals, or fractions),
andcontinuous from one submission to the nexthsa thecomplete file, afteall submissions, will consist of one set of
consecutively numbered exhibitmd the indexshould include the dagnd abrief description of each exhikéind shall
indicate which exhibits, if any, have been filed with the Baarchmeraor otherwise not served on every other party.

(2) After obtaining staff judge advocateview ofthe file, the contractingfficer shall provide to SAF/GCQ three
copies ofthefile as well as any additionabpies requested by SAF/GCQhe contractingfficer shall notprovide the
file directly to the Board, unless directed to do so by SAF/GCQ. Unless otherwise directed by SARKRGRIesshall
be transmitted in a manner to ensure their receipt wstianerwork days from the date the protest is filed.

(c) Answer to protest The contractingofficer, with the assistance of theaff judge advocateshall provide to
SAF/GCQ, to arrive at the same time asdbpy ofthe protest file, informatiosufficient to draft an answemndany other
appropriate pleadings. Information sufficient to file an answer must be providedheugh other pleadings adeemed
appropriate. All dispositive motions must be filedra time the answer fded. These would include motions to dismiss
for failure to state a valid basis for protest, for untimelinasslfor lack of jurisdiction. Information submitted in support
of a motion should include a memorandum of law prepared tstafff§udge advocate. SAF/GCQ will fileke answer and
other appropriate pleadings with the Board.

(d) Suspension hearingWhen notifiedhat asuspensiomearing habeen requestethe contractingfficer shall iden-
tify andnotify SAF/GCQ ofappropriate officialsvho would be available to testify thte hearing oprovide affidavits if the
matter is to be submitted on the recéod a decision without hearing. Testimony or affidavits concerningifgent and
compelling circumstances which significantly affect interests of the United States” may be made by an official no lower than
a general officer of the requiring activity or, if a general officer is not available, the installation commander or deputy.

(e) Hearing on the meritsThe contracting officer shall identify and notify SAF/GCQ of appropriate officialswdwbd
be available to testify dhe hearing, wheacheduled, or provide affidavitstife matter is to be submitted on the record for
a decision without &earing. Decisions to awarbflefore aresolution on the merits, unless precluded IS# suspension
of authority, shall bepproved in accordance with 5333.104-90 (b)(2) extegitthey shall also be supported by an affi-
davit showing “urgent and compelling reasons” as required in 5333.105-9Arf¢)decision to suspend performance after
award shall be made in consultation with SAF/GCQ.

(H Costs The contracting officer will be advised by SAF/GCQ how any award of costs will be satisfied.

(g) GSBCA addressThe written confirmation and listing required in 5333.105-90 (a(i2) theappeal file required by
5333.105-90 (b)(2) shall be sent to the Board at:

Board of Contract Appeals
General Services Administration
Room 7022, 18th & F Streets, N.W.
Washington, DC 20405

ATTN: Clerk of the Board
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SUBPART 5333.2-DISPUTES AND APPEALS

5333.207 Contractor certification.

If a contractor submits an uncertified claim exceeding $50,000, the contrafficeg shall notify the contractor, in
writing, of its failure to certify as required by the Contract Disputes Act (41 U.S.C. 601-613). The notice shotlidtstate
final decision will not be issued until the claim is certified.

5333.211 Contracting officer’s decision.

(a) Except as provided in 5333.211 (b), the contradaiffiger shall refemproposed final decisions, with a complete con-
tract file, toAFMC LO/JAB, 2240 B StreeRoomC1, Wright-PattersoAFB, OH 45433-7112, (513) 255-6111 ext. 252,
(513) 255-3204, DSN 785-6111 ext. 252, or DSN 785-3204, for review before sending the decision to the contractor.

(b) Final decisions on claims of $50,000 or leaad on termination®r default with estimatedxcess reprocurement
costs of $50,000 or less, dot requireAFMC LO/JAB review, providedhe local &ff judge advocatbasreviewed and
concurred with the finadecision. Howeverany proposed final decision, regardless of dollar vahag, besent toAFMC
LO/JAB for review ifeither the contractingfficer orthe local &ff judge advocate determindst AFMC LO/JAB review
is desirable.

(c) Telephone coordination of final decisions witRMC LO/JAB is permitted when there is a genuine need for expe-
dited reviewandwhen thecase is simple, non-controversiahdunlikely to be appealed. Both the contractirfficer and
the local aff judge advocate should be on the line to discuss the case with AFMC LO/JAB.

5333.290 Appeals.
(a) Appeals to the Armed Services Board of Contract Appeals (ASBCA).

(1) The saff judge advocate, HQ AFMC, represetiits Air Force beforehe ASBCA and haglelegatedhis authority
to the Director of Contract Appeal&ir Force Materiel Command Contrdciw Center(AFMC LO/JAB). Contracting
officers shall send a copy of any notice of an appeal tASRCA to AFMC LO/JABwith theenvelope in whiclthe no-
tice was received. the contractofiles an appeal witthe contractingfficer instead of theASBCA, the contracting of-
ficer shall immediately note the date on which the appeal receivedndforward the appeal to th®SBCA along with
the envelope in which the appeal was sent, and copies of both shall be sent to ARMB.LO

(2) Uponlearning of an appeal to tie&SBCA, the contractingfficer shall complywith Rule 4 ofthe ASBCA Rules
(see DFARSAppendix A, Part 2). In assembling tfile of documentainderRule 4(i.e., Rule 4 file),the contracting
officer shall not include any legal opinions or intragovernmental or intergovernmental documentsypésheescribed
in AFI 37-131, Freedom of Information Act; AFI 37-132, Privacy Autd DFARS Subpart 224.2 without having first
obtained concurrence of AFMC LO/JABhe contractingfficer shall transmitiny questions concerning whether or not
a particular document should be included inRuge 4 file to AFMC LO/JAB for resolutioprior to completingand for-
warding theRule 4 file. In assemblinthe Rule 4 file,the contractingfficer shall separately taland indexeach docu-
ment. Prior to forwarding thRule 4 file tothe ASBCA (Recorder)the contractorand AFMC LO/JAB, the contracting
officer shall submit thdile to the local &ff judge advocate for revieandapproval to ensure completenessl to pre-
vent accidental disclosure of privileged material. Thereafter, all togies may benailed concurrently. Contractors or
their representatives shall not be givaccess to Government files or documeaotiserthan theRule 4 file, without spe-
cific approval of the assigned Air Force trial attorney.

(3) While an appeal is pending, the contractifficer shall render albssistance requested by the assighied-orce
trial attorney including, but not limited to, locatiagd arrangindor the presence @l potentialGovernment witnesses,
and marshalingsovernment recordand other requireghysical evidence for conferencasd hearingsecessary to de-
fend or otherwise dispose of an appeal.

(b) Actions in the United States Claims Court. If the contragiffiger receives noticthat anaction haseen filed in
the United States Claims Court, the contractiffgcer shall notify the local &ff judge advocateThe contractingfficer
shall assist thetaff judge advocate ipreparing the litigation report. The contractwfficer shall sendAFMC LO/JAB a
copy ofall notices of appeal to the United States Claims Court. Thereafter, the contodfitergshall give assistance as
requested by HQ USAF/JACL.
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